
February 10, 2022 

To all Registered Real Estate Brokers, 
Authorized Officials and Salespersons 

Province of Manitoba 

Re: Proposed Revised Forms of Residential Offers to Purchase and Property 
Disclosure Statements 

The Manitoba Securities Commission (Commission) is seeking comment on proposed 
revised forms of: 

• offers to purchase single family residences and condominiums
• property disclosure statements relating to these offers.

Background 

The Real Estate Services Act (Act) – which came into force on January 1, 2022 – and its 
predecessor legislation, The Real Estate Brokers Act, prescribe the form of offer to 
purchase that registrants under the Act must use in the sale of single family residences 
and condominiums.  The current prescribed form of offers have remained largely 
unchanged since the 1990s, with the most significant amendment being made in 2011 
when they were revised to provide for the voluntary use of a form of property disclosure 
statement that had been developed after public consultation. 

Since these documents were last revised real estate practice in Manitoba has changed 
significantly.  With the pending adoption of the new Act the Commission struck a 
committee comprised of representatives of the Manitoba Bar Association, the Manitoba 
Real Estate Association and the Commission to review the existing offers and property 
disclosure statements and recommend changes to them.  The revisions proposed by the 
committee would completely recast the forms of offers and make significant changes to 
the property disclosure statements and the Commission is publishing them at this time to 
solicit comments from the real estate brokerage and legal communities before moving 
forward. 

One concern that the Committee identified in considering the role the current form of 
offer to purchase has played in residential real estate transactions over the past 20 
years is the way the doctrine of merger has affected the situation of buyers.  Essentially 
this legal doctrine means that, with certain exceptions, representations made by a seller 
to a buyer will not survive closing unless both parties intend them to, while collateral 
promises and warranties will usually survive without anything being said about them in 
the contract, unless it is understood that the parties intend that they merge.  Because the 
current offer expressly states that representations will not survive closing (with several 
narrow exceptions) unless specifically identified as doing so, the Committee was 
concerned that the current process is weighted too heavily in favour of the seller.  The 
Committee believes that if a seller makes material representations to a buyer regarding 
a property, most buyers would likely expect to be able to rely on them, unaware that the 
offer precludes them from doing so (in practice buyers rarely obtain legal advice before 
submitting an offer). 

The Committee’s conclusion was not that sellers should automatically be liable to buyers 
should a representation made by them be untrue; instead its view was that buyers 
should not be barred from pursuing this simply because of the standard terms of the 
offer.  If the evidence in a particular case supports the conclusion that the doctrine of 
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merger should not apply, a buyer should be able to make a claim against the seller.  By 
deleting this provision in the standard terms, the Committee believes the proposed new 
offers to purchase take a more balanced position between buyers and sellers.  While this 
may result in increased litigation it may also encourage buyers and sellers to negotiate 
an acceptable resolution to issues. 

Summary of Major Changes 

The following are some of the more significant changes that have been made to the 
prescribed forms of residential offers to purchase and property disclosure statements. 
Offers to Purchase 

1. The forms have been divided into two parts, namely:

• Part One, which sets out the details of the transaction, including the
names of the parties and their respective brokerages, the location of
the property, the purchase price, the possession date, the amount of
the deposit, any conditions and permitted encumbrances, among
other things; and

• Part Two, which sets out standard terms and conditions for the
transaction and which does not require any completion on the part of
the parties (any modifications would be captured in the relevant area
of Part One)

2. The offers no longer state that only specified promises or representations
survive closing of the transaction.  As discussed above, the Committee’s
assumption is that the question of whether a representation will survive closing
will depend on the nature of the representation and the intention of the parties.

3. Any disclosures or inducements by the brokerages have been moved to the
beginning of the offers, grouped with the other information regarding the
brokerages.

4. The offers contemplate that the deposit may be paid by electronic funds
transfer (section 5 Part 1).

5. The offers contemplate that all or part of the deposit may be paid by the buyer
to the seller after the offer has been accepted, reflecting what is often current
practice as a result of the COVID-19 pandemic (section 5 Part 1).  Section 5 of
Part 2 provides that if the deposit is not received by the time specified the seller
may terminate the agreement after giving 24 hours’ notice of default to the buyer.

6. The offers no longer require buyers to insert details of any mortgage they
intend to arrange – net proceeds, term, maximum interest rate, maximum
monthly payments – and instead only requires buyers to indicate whether or not
they intend to obtain a mortgage and, if so, the approximate amount.  In the
current offer the details of the proposed mortgage are relevant because buyers
have the right to end the agreement if the mortgage cannot be arranged on those
terms.  The Committee is of the view that in practice currently buyers essentially
have the option to terminate the agreement if they are dissatisfied with the
mortgage they are able to obtain regardless of the parameters set forth in the
offer, so there is no need to specify them.  Instead the proposed form of offer (in
section 7 of Part 2) simply gives buyers the right to end the agreement if an
acceptable mortgage approval is not obtained by a specified date.
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7. A positive obligation has been imposed on the seller to remove any non
included chattels from the property by the possession date (section 2 of Part 2).

8. The offers contemplate that the purchase price (including any mortgage
proceeds) will be paid on closing.  The Committee believed that this change is
overdue since the move to the electronic land title systems transfers of land and
mortgages can be registered at or close to the time of closing in exchange for the
purchase price (in conjunction with the exchange of relevant trust conditions, if
required).  Although many transactions are not closed in this manner, the
Committee’s view is that there is no reason why most cannot be, which will
speed the time by which the seller receives the sales proceeds.  Recognizing
that there are situations where this may not be possible, one of the new
provisions in the standard conditions in Part Two (section 3) provides that if the
portion of the purchase price to be funded by a mortgage is unavailable at
closing, the buyer may extend the time for payment for up to seven days, with the
buyer.  However, if the buyer does extend:

• the outstanding balance bears interest at the prime rate plus 7%
• the buyer is responsible for any financial costs incurred by the seller

because of the delay
• the seller has a lien on the property for the unpaid portion
• the seller is not obligated to give possession to the buyer unless they

agree to

9. A fixed target time – by 5:00pm – for completion of the transaction and
possession on the possession date has been included in the standard terms in
section 3 of Part 2, which may be amended by specifying a different time in Part
1 (section 3).

10. The provisions dealing with conditions generally have been expanded
(section 7 of Part 2), including requiring a seller to provide access to the property
if the condition relates to an appraisal or inspection, obligating a party claiming
that a condition has not been met to provide a written explanation and relevant
documentation supporting this, if requested by the other party and allowing notice
regarding a condition to be provided to the party’s solicitor as well as their
brokerage.

11. The representations and warranties of the seller have been expanded
(section 8 of Part 2) to address items such as building permits and material latent
defects that are not readily visible as well as revising the form of ones in the
current offer (for example, specifying the fixtures and included chattels are “in
proper working order” as opposed to “in substantially the same condition they
were at the date of this offer)

12. The consent to the collection, use and disclosure of personal information has
been revised to be more specific regarding permitted uses and disclosures
(section 10(f) of Part 2)

13. A provision has been added confirming that the offer may be dealt with in
accordance with Manitoba electronic commerce legislation, allowing it to be
completed and signed digitally (section 11 Part 2)

14. A representation has been added that the seller is not a non resident of
Canada for income tax purposes and if they are, that a compliance certificate will
be obtained (section 13 Part 2)
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Property Disclosure Statements 

The property disclosure statement for single family residences has been significantly 
revised to try to focus and clarify the representations the seller is making and a new 
property disclosure statement has been developed for residential condominium units. 
These changes include: 

1. The form of response from the seller have been changed from “Yes” and “No”
to “Correct” and “Not Correct” reflecting the fact that the items have been
changed from questions to statements.
2. The scope of sellers’ responses has been narrowed to the period while they
have owned the property, except where otherwise stated in a specific item.
3. The responses have been categorized under specific headings (“Owner/Title
Related”, “Land/Structures” etc.).
4. Many of the responses have been reworded and one additional topic has been
added (item 14)

Implementation of Updated Offers and Property Disclosure Statements 

The Commission anticipates that the updated forms of offers to purchase and 
property disclosure statements will be adopted in the last half of 2022.  Until then 
the current prescribed forms under The Real Estate Services Act will be required to be 
used by registrants. 

Request for Comments 

The Commission is seeking comments on all aspects of the proposed revised offers to 
purchase and property disclosure statement.  In particular the Commission would be 
interested in whether commenters: 

• agree with the proposed changes to the effect of merger on residential real
estate transactions

• support the proposal that all funds be paid by the buyer to the seller’s solicitors
no later than the date of closing

• support the division of the forms of offers into two parts

Please submit your comments on the proposed revised residential offers to purchase 
and property disclosure statements to the Commission by email to 
realestate@gov.mb.ca or in paper form to: 

Manitoba Securities Commission 
500 400 St. Mary Avenue 
Winnipeg, Manitoba R3C 4K5 
Attention: Keith Schinkel, Registrar 

Deadline for Comments 

Please submit your comments in writing on or before April 30, 2022. 
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